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AGENDA 
Fort Smith Board of Directors 

STUDY SESSION 
June 30, 2020 ~ 6:00 p.m.  

Fort Smith Convention Center 
55 South 7th Street 

Exhibit Hall A1 and A2 
 

THIS MEETING IS BEING TELECAST LIVE AT THE FOLLOWING LINK: 
https://video.ibm.com/channel/XqbsvFPFApS 

 
CALL TO ORDER 
 
1. Discuss option for lease of drive-thru facility at 524 Garrison Avenue  (Utilities) 

 
2. Discuss procedures for the issuance of minor project building permits for properties 

without zoning  ~ Requested at the June 2, 2020 regular meeting ~  (Planning) 
 

3. Review options regarding the City of Fort Smith Recycling Program  ~ Resolution 
authorizing agreement with Marck Recycling, Inc. tabled at the June 16, 2020 regular 
meeting pending discussion at a study session no later than June 30, 2020 ~  
(Sanitation)  
 

4. Review preliminary agenda for the July 7, 2020 regular meeting 
 
ADJOURN 
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SS#1 

Memo 
To: Carl Geffken, City Administrator 

From: Jeff Dingman, Deputy City Administrator 

cc: Lance McAvoy; Joshua Robertson 

Date: 6/25/2020 

Re: Option for a Utility Drive-thru 

As Covid-19 numbers continue to increase, the Utility Department reached out to other utilities and 
municipalities to investigate techniques utilized to protect both the employees and the public from the 
possible spread of the virus. These discussions were valuable both in sharing what Fort Smith is currently 
doing and in evaluating the current practices of others in the field. 

During this investigation, one item that every utility had that the City does not have is a drive-thru means 
of payment. Most utilities have completely closed their offices to the public and now rely solely on the 
drive-thru windows for payment. Administration and the Utility Department investigated options for a 
drive-thru location that we could rent or lease for a temporary period of time during the Covid crisis. The 
thought is that the drive-thru will allow for social distancing between the public and staff, thus reducing 
the chance of transmittance of Covid and possible interruption of service due to staff shortage.   

The drive-thru behind the Area Agency on Aging at 524 Garrison Avenue is available for lease. Due to 
the time it sat unoccupied, several repairs and upgrades are needed for it to be used as a drive-thru 
collection site. We have largely settled on terms for leasing the facility, pending the Board’s approval. To 
expedite the repairs and modernization, the City would provide $1,000.00 towards Landlord’s scope of 
improvements. Additionally the City will supply the computer connections and equipment as needed and 
the equipment will remain as the City’s property. The pneumatic tube conveyance system must be 
evaluated for repair, which would be the city’s cost. The total cost of the lease is $10,000.00 over the 
twelve month lease agreement including the initial $1,000 and then rent of $750 per month. The City 
would bear the cost of utility services.  

As the City is unsure of the length of the need for the temporary use, and as Covid numbers are 
increasing in Sebastian County and the City, a twelve month lease would be proposed in order to provide 
time for the crisis to pass and evaluate the public’s reception to this payment option.  If at the end of the 
lease the crisis still exists or if the use by the public is high, the City could elect to continue using the site.   

The drive-thru would be staffed by current collections and citizen service employees. Staff would be split 
between the lobby at 623 Garrison and the drive-thru to ensure safety and risk mitigation.  This site will 
also allow for the use of a drive-up after hours payment drop box. 

As this effort is in direct response to the Covid public health emergency, the temporary drive-thru may be 
eligible for some FEMA reimbursement.  This could offset the cost of the temporary site lease.   

Please contact me if you have questions regarding this agenda item 
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2 
Memorandum 

 
To:   Carl Geffken, City Administrator 
Cc:  Jeff Dingman, Deputy City Administrator 
From:   Maggie Rice, Director of Development Services 
Date:   June 19, 2020 
Subject:  Permit Waivers for Small Projects without Zoning 
 
The purpose of the memorandum is to provide relevant information relating to the Board’s  
interest in discussing procedures for the issuance of minor building permits for properties  
without zoning.  
 
The Unified Development Ordinance was enacted to promote the orderly growth and expansion 
of the City. It establishes zoning districts that prescribe the use of land and buildings. In 27-101 
of the UDO it states the objectives are as follows: 
 

 To stabilize and preserve property values 
 To protect streets, schools and utilities from overloading by limiting population density 
 To provide locations for each land use which are properly related to traffic, utilities, and 

other land uses 
 To separate conflicting types of traffic by requiring the proper relation of land uses 
 To reduce or eliminate congestion by providing adequate off-street parking and loading 

spaces 
 To improve quality of life and aesthetics by providing adequate light, air and open space. 

 
In order for a building permit to be issued for any property, zoning is required by current city 
policy. Issuing a building permit for property without zoning can be detrimental because the 
opportunity to accumulate information or make legal challenges has not occurred. For example, 
if the City issued building permits prior to zoning for the proposed Casey’s General Store at 
Rogers Avenue and South 46th Street, the applicants would have been allowed to make 
improvements to a property that was ultimately denied zoning. Further, moving applicants 
towards zoning eliminates the perpetuation of a nonconforming use versus allowing them to 
continue without zoning. Additionally, A.C.A. SS 14-56-416 (c) states the zoning ordinance 
shall be observed through the denial and issuance of building permits and use permits. 
Prematurely permitting projects without proper zoning could dilute the authority and protections 
of the zoning ordinance.   
 
Enclosed within this packet is a memorandum from Jerry Canfield, City Attorney, regarding the 
issuance of minor building permits for property without zoning.  Also enclosed is a draft 
ordinance proposing such legislation for the board’s consideration. If you have any questions 
please do not hesitate to ask. 
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JERRY L. CANFIELD, P.A.

THOMAS A. DAILY, P.A.

WYMAN R. WADE, JR., P.A.

DOUGLAS M. CARSON, P.A.

C. MICHAEL DAILY, P.A. † !

COLBY T. ROE, P.A.

† Also Licensed in Oklahoma

! Also Licensed in Wyoming & North Dakota

DAILY & WOODS
A PROFESSIONAL LIMITED LIABILITY COMPANY

ATTORNEYS AT LAW

KMW BUILDING
58 SOUTH SIXTH STREET

P.O. BOX 1446
FORT SMITH, AR 72902

TELEPHONE (479) 782-0361
FAX (479) 782-6160

_____________

www.dailywoods.com

JAMES E. WEST

OF COUNSEL

_______

HARRY P. DAILY (1886-1965)

JOHN P. WOODS (1886-1976)

JOHN S. DAILY (1912-1987)

BEN CORE (1924-2007)

WRITER’S E-MAIL ADDRESS

JCanfield@DailyWoods.com

June 23, 2020

Mr. Carl Geffken

City Administrator

City of Fort Smith

cgeffken@FortSmithAR.gov

Re: Ordinance Restating City Policy Regarding Enforcement of Zoning and Creating

Exceptions for Emergency and Minor Additions

Dear Mr. Geffken:

We have prepared a preliminary draft of an Ordinance which would restate the City’s policies of

enforcing its zoning ordinances by the issuance or denial of building and special use permits but

permitting exceptions in emergency situations and for minor additions and maintenance of

existing structures.  Ms. Rice has proposed amended language for Section 3 of our draft.  We

concur that the suggested language from Ms. Rice is preferred.

The making of even minor exceptions to the City’s zoning enforcement policies invokes

significant public policy issues.  There is, we believe, significant public policy that favors zoning. 

More than just its affect on a subject property, zoning provides protection to adjacent properties

and to the City as a whole.  Any policy which allows improvements to be made to properties

without complying with zoning potentially delays the positive benefit of zoning.

The foregoing is especially true when property is currently used in a way which may be non-

conforming to the zoning eventually placed on the property.  Since the use may exist when

zoning is placed on the property, that use will be permitted as a non-conforming use.  In theory,

however, the restrictions on not expanding non-conforming uses and even the policy of not

issuing building permits until zoning is in place are designed to eventually cause the non-

conforming use to come to an end so that the property will come into conformance with zoning. 

By allowing minor alterations, the City will work against that policy of bringing non-conforming

uses to an end and will possibly extend the time the non-conforming continues.  

Thank you for your attention to this matter. 

Very truly yours,

 

Jerry L. Canfield

cmm
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ORDINANCE NO._____________ 
 

Fort Smith’s Policy Regarding Issuance of Building Permits 
and Use Permits in Order to Enforce Existing Zoning, to Encourage Appropriate 

Current Zoning, and to Encourage Initial Zoning of Unzoned Properties 
 

WHEREAS, authorizations from the State of Arkansas to the City to exercise planning 
and zoning functions recognize and contemplate the observance and enforcement of zoning 
through the denial of issuance of building and use permits (A.C.A. Section 14-56-416 (c));  
 

WHEREAS, the administrative process of denial or issuance of building permits and 
special use permits such as certificates of occupancy is an effective and efficient method of 
determining whether property zoning exists and is current; and,  
 

WHEREAS, the policies of obtaining initial zoning of not zoned properties, not 
authorizing uses inconsistent with zoning, and encouraging non-conforming uses to trend to 
authorized zoning uses are recognized and confirmed as policies desired by the City as 
compatible with the City’s planning and zoning functions; and, 
 

NOW, THEREFORE, BE IT ORDAINED AND ENACTED BY THE BOARD OF 

DIRECTORS OF THE CITY OF FORT SMITH, ARKANSAS, THAT: 

 
SECTION 1: Except as noted in 2 and 3 below, the decisions of the administrative 
employees of the City regarding issuance and denial of building permits and other special use 
permits shall be made following inquiry and determination that the subject property is zoned, 
that current zoning authorized uses are not violated by the use contemplated by the subject 
permit, and that the non-conforming use provisions of the Zoning Code are not violated by 
the use contemplated by the subject permit.   

 
SECTION 2: Emergency.  In the event a natural disaster (including without limitation fire 
and storm) creates the need for emergency repairs to an existing structure on property not 
zoned, a building or special use permit may be issued in the absence of zoning (provided the 
building permit for repair shall not authorize remodeling of the structure and the use 
contemplated by the subject permit shall not be different than the prior use of the 
structure).      

 
SECTION 3: Minor additions and maintenance.  Building and other special use permits may 
be issued for additions and maintenance on properties not zoned and for properties without 
proper zoning provided all of the following conditions are met: (a) project cost is less than 
$5,000; (b) the addition contemplated by the subject permit shall not be different than the 
prior use of the property; (3) there shall be no increase in square footage.  

 
PASSED AND APPROVED THIS _________ DAY OF XXXX, 2020. 
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        APPROVED: 
 
        ______________________ 
ATTEST:        Mayor 
 
_____________________ 
City Clerk       Approved as to form: 
 
        ________________________ 
        City Attorney 
        Publish one time 
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